UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
ELECTRI CAL CONTRACTORS, | NC.
V. : CASE NO. 3: 00CV2422( AHN)
STATE OF CONNECTI CUT,
DEPARTMVENT OF TRANSPORTATI ON

RULI NG ON MOTI ON TO REMAND

The plaintiff, State of Connecticut, Departnent of
Transportation ("CDOI"), originally brought this action agai nst
the defendants, Electrical Contractors, Inc. ("ECI") and Mj or
El ectric Supply Conpany, Inc. ("MESC') in Connecticut Superior
Court alleging violations of Connecticut |aw.  Subsequently, EC
and MESC renoved the action to this court on the basis of federal
gquestion jurisdiction.

Currently pending is CDOT's Motion to Renand. For the
foll ow ng reasons, the notion [doc. # 15] is GRANTED

FACTS

On or about Decenber 8, 2000, CDOT initiated suit agai nst
ECI and MESC i n Connecticut Superior Court. |In the conplaint,
CDOT al | eges that ECI and MESC conm tted nmultiple counts of
fraud, breach of contract, and fraud in the inducenment in
relation to certain state hi ghway construction contracts which
were jointly funded by the state and federal Governnent.

Specifically, CDOT alleges that ECI know ngly used MESC as a



"straw man" or "shani' supplier on projects in order to satisfy
the requirenents of the Federal D sadvantaged/ M nority Busi ness
Enterprise ("D MBE") program which requires that 10%to 13% of

t he val ue of each contract be set aside for contractors who
qual i fy as di sadvant aged busi nesses. CDOT cl ains that EC

m srepresented the status and role of MESC as a qualified D/ MBE
supplier and conceal ed records and docunents. CDOI seeks noney
damages as the federal funds allocated to inprove Connecticut's
hi ghways may have to be remtted by the state to the federa
gover nnent .

DI SCUSSI ON

CDOT argues that this matter nust be remanded to state court
because (1) the El eventh Amendnent and the state's sovereign
immunity bar this Court fromhearing the matter?!; (2) this action
does not "arise under" federal law, and (3) ECI has failed to
conply with the procedural prerequisites for renoving a case to
federal court.? 1In response, ECI and MESC al |l ege that the
El event h Anmendnent does not serve as a bar to renoval of this
case and that a federal question exists because the regul atory

framewor k governing the federal D/MBE programis essential to the

The court will not address CDOT's 11th Anendnent argunent
as it finds that the action does not "arise under" federal |aw.

’CDOT' s procedural argunent that renoval was i nproper
because MESC failed to join in ECl's notion is noot because MESC
filed an Affirmation of Electrical Contractors, Inc.'s Petition
For Renoval [doc. # 24] on Decenber 21, 2001.
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resolution of this matter. EC and MESC al so all ege that even if
CDOT" s conplaint is remanded, this court still retains
jurisdiction over its counterclaim[doc. # 7].

| . Federal Question Jurisdiction

In order to renove a case to federal court, a party nust
all ege that the federal court has original jurisdiction over the

matter. See 28 U S.C A 8§ 1441(b) (West 1994); see also

Metropolitan Life Ins. Co. v. Taylor, 481 U S. 58, 63 (1987).

When diversity jurisdiction does not exist, "federal question
jurisdiction is required" for renoval. See 28 U S.C. § 1331; see

also Caterpillar, Inc. v. Wllians, 482 U S. 386, 392 (1987).

"The presence or absence of federal question jurisdictionis

governed by the well-pleaded complaint rule.” Marcus v. AT&T

Corp., 138 F.3d 46, 52 (2d Cir. 1998). "That rule provides that
federal question jurisdiction exists only when the plaintiff's
own cause of action is based on federal law, ..., and only when
the plaintiff's well-pleaded conplaint raises issues of federa
law." Id. (internal citations omtted). Under this rule, the
plaintiff is free to avoid federal jurisdiction by pleading
exclusively state law cl ains even where a federal claimis also
available. 1d. Thus, if a court |acks subject matter
jurisdiction over a renoved action, it nust remand that action to

state court. See Lupo v. Human Affairs Int'l., Inc., 28 F.3d

269, 271 (2d Gir. 1994).



The party asserting federal jurisdiction bears the burden of
proving that the case is properly before the federal court. See

MENutt v. General Mdtors Acceptance Corp., 298 U. S. 178, 189

(1936). Therefore, where "jurisdiction is asserted by a
defendant in a renoval petition, it follows that the defendant
has the burden of establishing that renoval is proper.” United

Food & Commercial Workers Union, Local 919 v. Centernmark

Properties, 30 F.3d 298, 301 (2d Cr. 1994) (citations omtted).
Were a defendant seeks to renove an action, it nust support its
asserted jurisdictional facts with "' conpetent proof' and
"justify its allegations by a preponderance of the evidence.'"
Id. at 305 (quoting McNutt, 298 U.S. at 189). However,
"[r]enpbval statutes are to be strictly construed agai nst renova
and all doubts should be resolved in favor of remand." Leslie v.

Banctec Serv. Corp., 928 F. Supp. 341, 347 (S.D.N. Y. 1996)

(citations and internal quotation marks omtted). In addition,
"[n] ot every question of federal |aw energing in a suit is proof

that a federal lawis the basis of the suit." Q@illy v. First

Nat'l Bank, 299 U. S. 109, 115 (1936). "Thus, the vast majority
of cases brought under the general federal-question jurisdiction
of the federal courts are those in which federal |aw creates the

cause of action." Merrell Dow Pharnaceutical, Inc. v. Thonmpson

478 U.S. 804, 808 (1985).

Here, CDOT argues that its conplaint does not raise a



federal question and that the state can establish the defendants'
liability based entirely on principles of state law. ECI and
MESC claimthat CDOT's conplaint alleging fraud, breach of
contract, and fraud in the inducenment depends on whether they
violated the federal statutory and regulatory framework governing
the D)MBE program Contrary to the defendants' clains, the court
does not find that resolution of this matter hinges on an
interpretation of MESC s status as a O MBE. Rather, the nature
of the relationship between ECI and MESC, and whet her they
knowi ngly entered into fraudul ent highway contracts with the
state, will determne liability.

Accordi ngly, because MESC s status as a D/ MBE under the
federal regulations is not an essential elenent of CDOT's state
| aw clainms, ECl and MESC have failed to satisfy their burden of
establishing that this court has jurisdiction over the pending
action. As a result, the action is remanded to Connecti cut
Superior Court. The Court, will, however, retain jurisdiction

over ECl's counterclaim



CONCLUSI ON

For the reasons stated above, CDOT's Mdttion to Renmand [ doc.
# 15] is GRANTED. However, this Court shall retain jurisdiction
over ECl's counterclaim[doc. # 7]. The clerk is directed to
REMAND t he conplaint to the Connecticut Superior Court.

SO ORDERED this _ day of April, 2001, at Bridgeport,

Connecti cut.

Alan H Nevas
United States District Judge



